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On November 20, 2001, the Federal Energy Regulatory Commission (Commission or
FERC) sent a letter to state public utility commissions regarding wholesale market
activities outlined in RM01-12-000. The Commission requested that answers to the
guestions posed be confined to the specific geographic location of concern to the
answering parties and where applicable, that the parties file a summary of previously
fled comments regarding these same questions. Accordingly, the Oklahoma
Corporation Commission (OCC) is filing a summation of all prior comments, as they
pertain to this particular rulemaking; and reserves its right to submit additional
comments and/ or protests after the Commission has rendered a final decision
regarding Regional Transmission Organizations.

Question:

Parties have proposed the development of a separate organization to
perform some wholesale market activities, some of which were specified as
RTO functions under Order No. 2000, and some of which have been raised
as additional activities to enable vibrant and efficient wholesale markets.
These wholesale market activities include: (1) congestion management; (2)
ancillary services; (3) administration of a balancing market; (4) OASIS
administration, including total transmission capacity and available
transmission capacity calculations; (5) security coordination; (6) market
monitoring; (7) regional transmission facility planning; and (8) tariff
administration and design. If these activities are shared or coordinated



among separate organizations within an RTO region, how would you
suggest that these functions be apportioned?

Response:

Based on prior comments filed by the Oklahoma Corporation Commission (OCC), it is
the position of the OCC that the Midwestern Region should have a single independent,
not-for-profit RTO.! This RTO should be responsible for all of the functions outlined in
Order No. 2000; as well as those additional activities outlined in the request for
comments in RM01-12-000, or resulting there from.

If these activities are to be delegated, the OCC submits that this should only be done at
the RTO’s discretion, where ultimate responsibility for any delegations lies completely
with the RTO.? Further, the OCC has reservations concerning any delegations of the
following functions/ activities, including but not limited to: congestion management,
ancillary services, administration of a balancing market, OASIS administration, including
total transmission capacity and available transmission capacity calculations, security
coordination, market monitoring, regional transmission facility planning, tariff
administration/ design, parallel path flow and interregional coordination.?

RTO Minimum Characteristics

Order No. 2000 establishes that before an entity can be considered for administration of
the eight functions required of an RTO, it must first satisfy the four minimum
characteristics of an RTO.* They are: independence from market participants;
appropriate scope and regional configuration; possession of operational authority for all
transmission facilities under the RTO's control; and the exclusive authority to maintain
short-term reliability.> It is the position of the OCC that only a notfor-profit RTO is likely
to gain the requisite independence necessary to oversee and maintain a reliable and
market responsive transmission system.

To begin with, independence is the key to the other three characteristics of an RTO.®
Without it, scope and configuration, operational authority and short-term reliability
maintenance could be jeopardized by other conflicting interests.

Secondly, FERC created the RTO model to ensure higher transmission efficiency in
order to promote reliability at the least cost to consumers.’ For-profit-entities are driven
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by, inter alia, profits and high fiduciary duties to their investors; which may indirectly
contravene FERC'’s intended purposes. Thus, the independence of these entities may
be compromised by conflicts between necessary RTO activities, investor demands, the
best interests of the region and/ or the end results to consumers.®

Another problem lies within the functions of an RTO. Because of the afore-mentioned
concerns regarding for-profit entities not all of these functions (e.g. market monitoring,
congestions management, etc.), can be accomplished due to the lack of complete
independence on the part of these entities. Accordingly, this inability to perform each
and every required function of an RTO combined with an overpowering lack of
independence, equates to insufficient scope and authority.

Finally, the highest of fiduciary duties owed by the entity responsible for RTO functions
must be to the region and no others. It is extremely improbable that any entity not
completely independent (owes no higher fiduciary duties elsewhere), could gain full
authority over all transmission assets within its region. The end result then, will be that
short-term reliability and/ or promotion of uniform security measures cannot be ensured.

Functions of an RTO

Only an entity that satisfies the above four characteristics, will be in the best position to
carry out the eight functions outlined in Order No. 2000,° as well as any other functions
that may become necessary — including those additional activities described in FERC'’s
request for comments in RM01-12-000. The OCC, in a previous joint filing, addressed
the heightened need for the independence of any entity that would seek to perform the
functions of an RTO.® Specifically, while some functions could be delegated to
subordinate organizations, an RTO itself must retain ultimate responsibility for these
functions and must, therefore, be uncompromisingly independent.*! Additionally, where
a lack of independence exists in a subordinate organization, the delegation of functions
may not be possible.

For example, in order to gain any meaningful management of congestion, practices
must be consistent within the region.'? To obtain this consistency, Order No. 2000,
dictates that non-market participants such as RTOs, must handle congestion
management.®® Otherwise, a lack of independence on the part of subordinate
organizations entrusted with this task, could work to forestall the necessary
management techniques. Similarly, the problems with parallel path flows within the
region (as well as across regions) must also be dealt with consistently. As too, should
ancillary services. However, due to their essential nature, ancillary services must also
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be handled by an independent entity that can establish fair procedures and costs for the
provision of these services.*

Another function where independence plays a critical role is OASIS site administration
for all transmission facilities within a particular region. Reliable and current data that is
easy to access and apply, as well as enables transactions to be carried out more
efficiently are key to this responsibility. > Given the central importance of ATC and TTC
calculations and the potential for their manipulation these calculations could be used to
limit access to a transmission system rather than bolster it through access to reliable
and current data. As such, only an entity that is answerable to the region at large,
instead of one or a select few market participants, should be entrusted with this
undertaking.

Regional uniformity of tariffs is another function that requires independence. Per Order
No. 2000, the RTO must stand as the sole tariff administrator.*® It is only where this
sole provider is truly independent that such uniformity and non-discriminatory access to
the regional transmission system can be assured.!’ Further, where a multi-tiered
structure is allowed to exist, the threat of undue discrimination and market domination
may be more likely to occur and the playing field will no longer be level.

Moreover, by setting up a regional structure, FERC attempted to implement ONE rate
that would be applicable to the entire region. Such a rate structure would stop seams
issues from developing within the region and allow for interregional coordination; thus
greatly improving seams issues between the regions as well.

Of additional significance, is the market monitoring function. The purpose of this
function, is to ensure that the markets within the region covered by the RTO do not
result in wholesale transactions or operations that are “unduly discriminatory or
preferential or provide opportunity for the exercise of market power.”*® Effective market
monitoring by an independent party is essential to FERC’s attempts to wipeout such
discrimination and cannot be accomplished by market participants.*®

Transmission planning and expansion are also important in the debate over whether or
not RTO functions can be delegated. The OCC submits that a single, independent RTO
is the only entity that could and should shoulder the ultimate responsibility for both
transmission planning and expansion within its region. First, it is only with this
independence, that the provision and coordination with the appropriate state and federal
authorities of efficient, reliable and non-discriminatory services can occur.?’ Second,
the powers of eminent domain and condemnation have “traditionally” been left to the
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States and it is unclear whether or not the Federal Power Act grants even an RTO, such
powers. Thus, the entity performing this function must have the requisite independence
that is essential to its working in conjunction with the States and other regulatory bodies.

Additionally, entities not falling within the jurisdiction of the State Commissions have
little incentive to cooperate with the States regarding transmission planning and
expansion. Given this lack of incentive to cooperate as well as the highly uncertain
nature of any true authority to address this function, it is unlikely that any entity other
than an RTO could successfully assume the “ultimate responsibilities” outlined above.
The OCC submits that this is especially possible where that entity operates for profit
and owes its highest of fiduciary duties elsewhere.

Hybrid RTO’s

While Order No. 2000 allows for hybrid RTOs,?! it is the consensus of the Midwestern
States that the greater the degree of passive ownership by market participants the less
their level of independence and the fewer functions they should be allowed to perform
within an RTO.?? Thus, a hybrid RTO comprised of a high number of market
participants, no matter how passive, is not likely to gain the independence vital to
acquiring appropriate operational control over the transmission services within its
region.?® Accordingly, such an entity would fail to meet the minimum characteristics of
an RTO, which would seem to disqualify it from existing as such a regional
superpower. ?*
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